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QUESTION PRESENTED 

Whether a defendant in a personal injury action may 
maintain a third-party action for contribution against a 
joint tortfeasor where the plaintiff has released said joint 
tortfeasor from all claims and where the release expressly 
reserved to plaintiff the right to proceed against the 
defendant. 
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IN THE 


United States Court of Appeals 

For the District of Columbia Circuit 


No. 12,922 


HENRY FUEL COMPANY, INC., a corporation, et al., 

Appellants, 

v. 

CHARLES WHITEBREAD, Appellee. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This is an appeal from a final order of the United States 
District Court for the District of Columbia dismissing the 
Third-Party Complaint for contribution in a negligence 
action involving more than Three Thousand ($3,000.00) 
Dollars. (J.A. 9) 

Jurisdiction to review this final judgment is conferred 
upon this Court by Section 1291 of Title 28, U.S.C. 
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STATEMENT OF THE CASE 

On April 5, 1955, Elizabeth W. Rosson filed an action in 

the court below seeking $30,000.00 in damages for injuries 

allegedly sustained in a collision which took place in the 

District of Columbia between a vehicle owned and operated 

bv Dr. Charles Whitebread and a vehicle owned bv Henrv 
• » *> 

Fuel Company, Inc., and operated by its employee, Chandler 
Tribble ( J.A. 1, 2). 

The complaint further alleged that Miss Rosson was a 
guest-passenger in the Whitebread vehicle at the time of 
the collision and named Henry Fuel Company, Inc., and 
Chandler Tribble defendants (J.A. 1, 2). 

On May 3, 1955, the defendants below filed a Third- 
Party Complaint against Dr. Whitebread, driver and 
owner of the host car, averring that the collision was 
caused by the sole or concurrent negligence of Whitebread 
in that he failed to give full time and attention to the 
operation of his vehicle, failed to slow his vehicle on 
approaching an intersection, failed to keep his vehicle 
under control, operated his vehicle at an unreasonable, 
excessive and illegal rate of speed, and was otherwise 
negligent and careless in violating applicable traffic 
regulations (J.A. 6). 

The defendants (third-party plaintiffs) demanded 
judgment of Dr. Whitebread for a contribution of a pro¬ 
rata share of any sums adjudged against them in favor 
of plaintiff (J.A. 7). 

This Third-Party Complaint was served on Dr. White- 
bread on May 19, 1955 and thereafter on May 21,1955, with¬ 
out notice to defendant and without offering to compromise 
her claim against defendant, Miss Rosson signed and 
sealed a document entitled “Release of One Tort-feasor 
Only” (J.A. 8, 9). That instrument, for the sole considera¬ 
tion of Five Hundred ($500.00) Dollars, purports to release 
Dr. Charles Whitebread only from all claims of Elizabeth 
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Rosson arising out of the accident; covenants with Dr. 
Whitebread to indemnify and save him harmless from all 
claims, demands and costs arising out of the accident and 
reserves to Miss Rosson the right to proceed against any 
other person solely, jointly, or concurrently liable for the 
accident (J.A. 8). The release further provides that the 
sum of Five Hundred Dollars represents neither a full 
satisfaction of Miss Rosson’s injuries and damages nor 
any proportionate contribution thereto (J.A. S). The 
instrument further states that it is intended merelv as 
a complete discharge of Dr. Whitebread and “to avoid 
litigation” (J.A. 8). 

On June 7, 1955, counsel for Dr. Whitebread filed a 
motion to dismiss the claim for contribution on the ground 
that plaintiff had theretofore executed and delivered to 
him a valid release and accordingly, Dr. Whitebread was 
not “a person who could be held jointly liable with the 
defendants to the plaintiff” (J.A. 7). The release referred 
to in the motion was attached thereto and marked 
“Exhibit A” (J.A. 8, 9). 

After the submission of defendants memorandum in 
opposition and, oral argument, the Motion to Dismiss the 
Third-Party Complaint was granted and the Court “being 
of the opinion that there is no just cause for delay in entry 
of final judgment of dismissal” entered a final judgment 
of dismissal of the third-party complaint (J.A. 9). It is 
from this final order and judgment that Henry Fuel Com¬ 
pany, Inc., and Chandler Tribble appeal (J.A. 10). 

SUMMARY OF ARGUMENT 

Appellants’ precise position in this appeal is that the 
lower court, by granting third-party defendant’s motion 
to dismiss appellants’ claim for contribution, has denied 
to appellants their right to contribution from a joint tort¬ 
feasor. It is contended, that in effect, the lower court, by 
entering an order which finally disposes of any and all 
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claims for contribution that appellants may have had 
against third-party defendant, has failed to make proper 
application of the rule of decision first enunciated in 
George's Radio Inc. v. Capital Transit Company, infra, 
which guarantees the right of contribution among non- 
wilful joint tortfeasors. 

It is further believed that the action below not only re¬ 
sults in an unwarranted narrowing of the doctrine estab¬ 
lished in George's Radio by this Court, but, in addition, 
has the necessary result of openly inviting the execution 
of collusive release agreements between plaintiff and one 
joint tortfeasor. This is particularly true in situations 
where, as here, the release is executed without notice to 
other joint tortfeasors and subsequent to the service of 
the third-party complaint. Such a result not only seriously 
prejudices the rights of remaining defendants but more 
importantly it frustrates sound judicial administration and 
clearly is contrary to public policy. 

ARGUMENT 

The law in this jurisdiction allows contribution among joint 

tortfeasors 

In George's Radio. Inc., v. Capital Transit Co., 1942, 75 
U.S. App. D. C. 1ST, 126 F. 2d 219, the United States Court 
of Appeals for the District of Columbia held that a right 
to contribution exists between non-wilful joint tortfeasors. 
This decision changed the well-established rule of common 
law which denied contribution in similar circumstances. 
In the majority opinion the court stated that contribution 
between those concurrently negligent should be allowed, 
since joint tortfeasors are under a common burden which 
in equity and good conscience should be equally borne. 
Although this Court has had several occasions to apply 
and discuss the rule of decision established in George's 
Radio, the effect of that decision has been in no way altered. 
It is appellants’ primary contention here that the lower 
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court’s action in granting the motion to dismiss and en¬ 
tering final judgment effectively deprived appellants of 
their right to obtain contribution from a joint tortfeasor. 
Apparently the lower court grounded its action on certain 
language used by this Court in disposing of a wholly dis¬ 
similar issue in McKenna v. Austin, 1943, 77 U.S. App. 
D.C. 228, 134 F. 2d 659. 

In McKenna , the plaintiff was a passenger in a taxicab 
which was in collision with the Austin vehicle. For the 
consideration of $3,000.00, she executed a release discharg¬ 
ing the taxicab company from all further claims and re¬ 
serving her rights against Austin. When McKenna sued, 
Austin moved for summary judgment on the ground that 
the other tortfeasor had been released and, accordingly, 
under the doctrine of Kaploicitz v. Kay, 1934, 63 App. D.C. 
178, 70 F. 2d 782, all tortfeasors were discharged. The 
trial court granted the motion. 

On appeal, this Court, after stating that “the sole ques¬ 
tion is whether this agreement operated to discharge the 
defendant,” held that the release of one joint tortfeasor, 
with reservations as to others, did not discharge other joint 
tortfeasors. In so holding, the rule of Kapolwitz was ex¬ 
pressly repudiated. 

Recognizing that this jurisdiction has no statutory law 
governing problems of contribution among or between joint 
tortfeasors and, appreciating the frequency with which 
such problems arise here, this Court used McKenna as a 
vehicle to express several general observations with re¬ 
spect to credit and contribution problems. Since such 
comments and observations, however, did not directly re¬ 
late to, nor control resolution of the sole issue presented, 
it appears that the Court’s language beyond that neces¬ 
sary to decide the case was in the nature of obiter dicta. 

In this connection, it mav be noted that after discarding 
the rule in Kaplowitz and holding that Austin was not dis- 
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charged, the Court observed, “What has been said is suf¬ 
ficient to dispose of this appeal.” 

Thereafter, the Court, apparently in an attempt to lend 
guidance to the Courts in this jurisdiction and to the bar 
generally, did discuss the problems of credit and contribu¬ 
tion raised by the rules in George’s Radio and McKenna. 
However, a clear-eved analvsis of that discussion does not 
permit any inferences to be drawn with respect to the 
state of the law on contribution in this jurisdiction be¬ 
yond the following: 

1. Contribution is allowed among non-wilful joint tort¬ 
feasors. George’s Radio. 

2. The release of one joint tortfeasor does not neces¬ 
sarily result in the release of all. McKenna. 

Stated otherwise, there is nothing in the controlling 
precedents of this jurisdiction, including McKenna, to 
justify a holding that a release given by the plaintiff to 
one joint tortfeasor can operate to divest others of rights 
accruing to them under the first of the above-noted rules. 
Proof of the foregoing assertion is established bv the 
admonitory language employed by this Court in McKenna 
134 F (2d) 666 T 

“We need not discuss the matters of credit and 
contribution further. What we have said is not for 
the purpose of deciding these questions in advance 
of presentation or of foreclosing other possible solu¬ 
tions. Final consideration and determination magbe 
left for the time when these issues are presented im¬ 
mediately. But we have felt forced to refer to them 
by the argument we think entirely untenable, that the 
decision in George’s Kadio, Inc., v. Capital Transit Co., 
places serious, if not insurmountable, obstacles in the 
way of repudiating Kaplowitz v. Kay. In many cases, 
as has been shown, no difficult whatever will arise. 
The rights of finality in compromise and of contribu¬ 
tion will blend with complete harmony. In others, 
modification to a limited extent may be required in 
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the rights of one or another party. But whatever the 
modification it is preferable to the total loss produced 
hv the old rule.” (Italics added) 

Earlier in the opinion it had been observed at page 665: 

“We need not determine the matter now decisively, 
since neither the question of credit nor one of contri¬ 
bution is immediately before us.” 

That the rule with respect to contribution between joint 
tortfeasors as first enunciated in George’s Radio is still 
a controlling precedent has been made abundantly clear 
not only in the opinion of the majority in McKenna but, 
as well, by the language of the late Judge Stephens in his 
dissent. At page 670, he stated: 

“If I understand the decision of the majority, it 
repudiates the rule of Kaplowitz v. Kay, that release 
of one of a plurality of joint tortfeasors releases all 
and holds that if the injured party has not received 
full compensation from the one, the others may be 
compelled to respond. But the decision of necessity 
leaves standing George’s Radio, Inc., v. Capital Tran¬ 
sit Co., 1942, 75 U.S. App. D.C. 187, 126 F (2d) 219, 
holding there may be contribution between non-wiiful 
joint tortfeasors; for, there being no question of con¬ 
tribution before the court in the instant case, the de¬ 
cision has no effect to overrule or modify the George’s 
Radio case.” 

As pointed out earlier, the essential issue in McKenna- 
bears no identity to that raised here. Of even greater 
significance, however, is the fact that the respective releases 
in the two proceedings differ in essential aspects. 

In the present case we know the following facts concern¬ 
ing the so-called release which the lower court has held 
to bar defendants’ common law right to contribution: 

(a) The release is an agreement between the driver 
and his guest, and the defendant was not a party 
thereto and had no notice of any settlement of¬ 
fers or negotiations. 
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(b) The agreement was executed by plaintiff and Dr. 
Whitebread subsequent to the service of summons 
and third-party complaint on Dr. 'Whitebread. 

(c) The alleged consideration is $500.00, while the suit 
filed against defendants demands $30,000.00 in 
damages. 

(d) The agreement states that the sum of $500.00 bears 
no relation to the damages recoverable or any 
proportionate share thereof. 

(e) In concluding the agreement states simply that 
the instrument is executed “to avoid litigation.” 

(f) There is nothing in the agreement to indicate that 
any demand has been made on defendants or that 
defendants have refused to settle for a stated 
amount. 

If this type of agreement is allowed to stand as a bar to 
contribution among joint tortfeasors, based on the dicta 
in McKenna. then a release executed for $1.00 would be 
effective to accomplish the same purpose. Such a situation 
cannot “blend or harmonize” with the holding in George’s 
Radio, where the Court stated that joint tortfeasors are 
under a common burden which in equity and good con¬ 
science should be equally borne. 

The New York Contribution Statutes and the Judicial 
Application Thereof Support Appellants' Position 

In Xew York, where contribution among joint tortfeasors 
exists, the courts have consistently held that the injured 
person and one of a plurality of tortfeasors may not settle 
the claims between themselves and therebv extinguish the 
right to contribution of the other tortfeasors. It is the 
contention of appellants that the common law right to con¬ 
tribution conferred on joint tortfeasors in George’s Radio, 
Inc., v. Capital Transit Co., supra, is the same right pro¬ 
vided by statute in Xew York. 

In Blauvelt v. Ngack, 1931, 141 Misc. 730, 252 NYS 746, 
the court held that in an action by a passenger against 
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a village and the driver of an automobile for personal in¬ 
juries resulting from the negligence of the village in per¬ 
mitting a depression to exist in a street and from the negli¬ 
gence of the driver in the operation of the automobile, 
upon the setting aside of a stipulation discontinuing the 
action against the defendant village which after joinder 
of issue, had settled with and paid such passenger a cer¬ 
tain sum, receiving a general release reserving the pas¬ 
senger's cause of action against the defendant driver, 
such release did not defeat the statutory right of the driver 
to contribution from the village. 

In LaLone v. Carlin, 139 Misc. Kep. 553, 247 XYS 665, 
it was held that a motion to bring in a joint tortfeasor as 
a party defendant should be granted, notwithstanding the 
plaintiff had settled with such joint tortfeasor and had 
covenanted not to sue him. The court stated that the 
right to contribution granted by Section 211-a, Civil 
Practice Act, cannot be defeated by an agreement to which 
the defendant upon whom such right is conferred is not 
a party. Compare Dee v. Spencer , 233 App. Div. 217, 251 
XYS 311, and Fox v. Western New York Motor Lines, Inc., 
232 App. Div. 308, 249 XYS 623. 

Furthermore, in situations where the right to contribu¬ 
tion exists between co-obligors, who are not joint tort¬ 
feasors, the courts have held that the release or discharge 
of a co-obligor by a creditor cannot impair the right to 
contribution of the other co-obligors not released. In Hard 
v. Mingle, 206 X.Y. 179, 99 X.E. 542, the court held that a 
creditor has nothing to do with the right of co-obligors 
to contribution among themselves and must not affirma¬ 
tively do any act tending to impair it. 

Similarly, it was held in Shriver v. Carlin & F. Co., 155 
Md. 51, 141 A. 434, that if one joint debtor, in settling 
the claim against himself, pays less than his share and 
his co-debtors pay the balance due, they may compel him 
to contribute the amount necessary to make up his share, 
notwithstanding the entry of a satisfaction as to him. 
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The Uniform Contribution Among Tortfeasors Act Supports 

Appellants' Position 

In 1936 the American Law Institute and the Conference 
of Commissioners on Uniform State Laws undertook to 
jointly sponsor a statute concerning contribution among 
tortfeasors and in 1939 the Uniform Contribution Among 
Tortfeasors Act 1 was approved by these organizations. 
Since that time this act has been adopted by seven states 
and the Territory of Hawaii. 

This act was designed to reverse two well-established 
rules of law, namely, (1) that there was no contribution 
among joint tortfeasors, and (2) that the discharge of one 
joint tortfeasor by a release discharged all the joint tort¬ 
feasors. Hacketf v. Ilysoii, 1946, 4S A.2d 353, 72 R.I. 132. 
The problem of contribution which arises when the injured 
party releases one joint tortfeasor is resolved with finality 
by Section 5 of the Uniform Contribution Among Tort¬ 
feasors Act: 

“Release; Effect on Right of Contribution .—A re¬ 
lease by the injured person of one joint tortfeasor 
does not relieve him from liability to make contribu¬ 
tion to another joint tortfeasor unless the release is 
given before the right of the other tortfeasor to 
secure a money judgment for contribution has 
accrued, and provides for a reduction, to the extent 
of the pro rata share of the released tortfeasor, of 
the injured person's damages recoverable against all 
the other tortfeasors. 

Commissioners’ Note 

“Although the substance of this Section would 
probably be recognized anyway by courts allowing 
contribution among tortfeasors under the previous 
sections of this Act, it seems advisable nevertheless to 
include it. Under it, an injured person, acting in col¬ 
lusion with or out of sympathy for one of the tort- 

1 Uniform Contribution Among Tortfeasors Act, Yol. 9, Uniform Laws An¬ 
notated, Miscellaneous Acts, pps. 156-168. 
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feasors, cannot relieve him from the obligation to 
contribute to the other tortfeasors by releasing him. 
The only way in which such a release can free the re¬ 
leased tortfeasor from his duty to contribute is to 
include a provision to the effect that the other tort¬ 
feasors shall be released from the injured person’s 
pro rata share of the common liability.” 

It is the contention of appellants that at the present time 
in the District of Columbia, no type of release or other 
written instrument may bar a tortfeasor’s right to contri¬ 
bution. However, if the Court and not Congress under¬ 
takes to determine the problems of credit and contribu¬ 
tion, then it is respectfully suggested that Section 5 of the 
act set forth above provides a fair, equitable and practical 
solution. Section 4 of the above Act and the Commis¬ 
sioners'' Xote appears to add merit to appellants’ sugges¬ 
tion. 

In the instant case the so-called release is an instrument 
exchanged for a sum bearing no reasonable relationship to 
the total damages claimed. The evident purpose of both 
Miss Rosson and Dr. 'Whitebread was to bar appellants’ 
right to contribution. The release fails to meet the require¬ 
ments set forth in the Uniform Joint Tortfeasors Act 
which allows contribution unless the release provides 
that the amount paid by the settling tortfeasor is accepted 
by the injured party as full satisfaction for that tort¬ 
feasor’s pro rata liability. For this further reason, appel¬ 
lants contend that the Court should hold the agreement 
between Miss Rosson and Dr. TChitebread as ineffective 
to extinguish appellants’ right to contribution. 

CONCLUSION 

The final order and judgment dismissing the third-party 
complaint for contribution should be vacated and set aside, 
the third-party complaint reinstated and the cause re¬ 
manded to the United States District Court for the Dis- 
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trict of Columbia with directions to award a trial on the 
merits. 

Respectfully submitted, 


Hugh Lynch, Jr. 

Charles E. Channing, Jr. 
1625 K Street, N. W. 
Washington 6, D. C. 
Attorneys for Appellant 


Of Counsel: 

Macleay, Lynch and Macdonald 


1625 K Street, N. W. 
Washington 6, D. C. 
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JOINT APPENDIX 
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Filed April 5, 1955 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Civil Action No. 1548-’55 

Elizabeth W. Rosson, 2909 King Street, Alexandria, 

Virginia, Plaintiff 


v. 

Henry Fuel Co., Inc., a corporation, 4640 Minnesota Ave., 

X. E., Washington, D. C. 

and 

Chandler Tribble, 5517 Hayes Street, X. E., 
Washington, D. C., Defendants 

Complain! for Negligence 

(Personal Injury—Automobile Collision) 

1. Plaintiff is a citizen of the United States and a resi¬ 
dent of Virginia. The defendant Henry Fuel Co., Inc., a 
corporation, is a corporation doing business in the Dis¬ 
trict of Columbia. The defendant Chandler Tribble is a 
resident of the District of Columbia. The facts herein al¬ 
leged occured in the District of Columbia. The amount of 
damages claimed exceeds $3,000.00. 

2. On, to wit, Xovember 25, 1954, the plaintiff, Elizabeth 
W. Rosson, was a guest passenger in a certain automobile 
owned and operated by one Charles Whitebread traveling 
north on 50th Street, X T .E. at the intersection of Washing¬ 
ton Place X.E., Washington, D.C. Plaintiff had nothing 

whatever to do with the driving, propelling or opera- 
2 tion of said automobile, had no control or direction 
over the operation of the said motor vehicle, nor did 
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she have any control or direction over the driver of the 
said automobile in which she was riding. 

3. At the same time and place the defendant Henry Fuel 
Co., Inc., a corporation, owned and managed a certain motor 
truck which was then and there operated by its agent, ser¬ 
vant and employee, the defendant Chandler Tribble, in an 
easterly direction on Washington Place X.E., Washington, 
D.C., at said intersection of 50th Street X.E. 

4. The defendant Henry Fuel Co., Inc., a corporation, 
by and through its agent, servant and employee, the defend¬ 
ant Chandler Tribble, did then and there carelessly and 
negligently operate said motor truck, and did then and 
there fail and neglect to keep the same under proper con¬ 
trol, and by means and in consequence of said neglect, said 
motor vehicle of the defendants ran into, collided with and 
struck upon and against the left side of the automobile in 
which the plaintiff was riding, causing plaintiff to be thrown 
with great force left and right and against the said inside 
of the vehicle in which she was riding. 

5. As a direct proximate cause of the negligence of the 
defendants as aforesaid, the said plaintiff has suffered a 
whiplash injury of her head and neck, severe and perma¬ 
nent damages to her neck ligaments, muscles, tendons and 
other supporting structures of the neck; severe and pain¬ 
ful bruises and contusions of her head, left arm and 
shoulder and right knee. Plaintiff was confined to a hos¬ 
pital for a long period of time where her neck was placed 
in traction while she was required to remain in bed, in an 
attempt to cure her of said injuries. She has endured and 
will continue to endure great physical and mental pain 

and suffering, sleeplessness, nervousness, severe 
3 headaches and dizziness. She has expended large 

sums of money for medical treatment, nursing and 
hospital care, medicines, and other treatments, and she will 
be obliged in the future to expend further sums for 
said purposes. Because of said injuries she has been and 
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will be greatly restricted in her daily activities: All to the 
damage of the plaintiff in the amount of Thirty Thousand 
($30,000.00) Dollars. 

Wherefore, plaintiff demands judgment of the defend¬ 
ants in the amount of $30,000.00 plus costs. 

Scott P. Crampton 
Scott P. Crampton 
Attorney for Plaintiff 
815 15th Street, N.W. 
Washington 5, D. C. 

JURY DEMAND 

Plaintiff demands jury trial on all issues. 

Scott P. Crampton 
Scott P. Crampton 


4 Filed April 25, 1955 

Molion of Defendants for Leave to Bring in 
Third-Party Defendant 

Defendants, Henry Fuel Co., Inc. and Chandler Tribble, 
move for leave to make Charles Whitebread a party to 
this action and that there be served upon him Summons 
and Third-Party Complaint, as set forth in Exhibit “A” 
attached hereto. 

Defendants, Henry Fuel Co., Inc. and Chandler Tribble, 
have not filed an Answer in this action, pursuant to the 
provisions of the Federal Rules of Civil Procedure, and 
bring this Motion ex parte. 

Macleay, Lynch & MacDonald 

By Hugh Lynch, Jr. 

Charles E. Channing, Jr. 

Attorneys for Defendants 
1625 K Street, N. W. 
Washington, D. C. 
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7 Filed April 27, 1955 

Order Granting Leave to File Third-Party Complaint 

Upon consideration of the Motion of Henry Fuel Co., 
Inc. and Chandler Tribble, defendants herein, and the 
copy of the Third-Party Complaint annexed to said Motion 
and marked Exhibit “A”, it is by the Court this 27th day 
of April, 1955, 

Ordered, that the defendants Henry Fuel Co., Inc. and 
Chandler Tribble, are hereby authorized to file a Third- 
Party Complaint, as set forth in Exhibit “A", against 
Charles Whitebread and that Summons may be issued and 
served upon him. 

Edward M. Curran 
Judge 


S Filed May 3, 1955 

Answer of Defendants 

First Defense 

The Complaint herein fails to state a cause of action 
aginst the defendants upon which relief may be granted 
to the plaintiff. 


Second Defense 

1. The defendant Henry Fuel Co., Inc., admits that it is 
a body corporate doing business in the District of Colum¬ 
bia, and the defendant Chandler Tribble admits that he 
is a resident of the District of Columbia. 

The defendants neither admit nor deny each and every 
remaining allegation contained in paragraph 1 of the Com¬ 
plaint herein since they are without sufficient knowledge 
or information to form a belief concerning the truth of 
said allegations. 

2. The defendants neither admit nor deny the allega- 
tions contained in paragraph 2 of the Complaint herein 



0 


since thev are without sufficient knowledge or information 
to form a belief concerning the truth of said allegations. 

9 3. The defendant admits the allegations contained 

in paragraph 3 of the Complaint herein. 

4. The defendants deny each and every allegation con¬ 
tained in paragraph 4 of the Complaint herein since they 
are without sufficient knowledge or information to form 
a belief concerning the truth of said allegations. 

5. The defendants deny all allegations of negligence con¬ 
tained in paragraph 5 of the Complaint herein and neither 
admit nor deny each and every remaining allegation con¬ 
tained in said paragraph since they are without sufficient 
knowledge or information to form a belief concerning the 
truth of said allegations. 

Third Defense 

The defendants aver that the injuries and damages, if 
any, sustained by the plaintiff herein, were caused by 
her own negligence or contributors negligence. 

'Wherefore, the defendants, having fully answered the 
Complaint herein, pray that the same be dismissed with 
costs against the plaintiff. 

Macleay, Lynch & Macdonald 
By Hugh Lynch, Jr. 

C. E. Channing, Jr. 

Attorneys for Defendants 
1625 K Street, N. W. 
Washington, D. C. 
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10 Filed May 3, 1955 

IN THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

Civil Action Xo. 1548-55 

Elizabeth AY. Rosson, 2909 Kin" Street, Alexandria, 

Virginia, Plaintiff 

vs. 

Henry Fuel Co., Inc., A corporation, 4640 Minnesota 
Avenue, X. E., Washington, D. C., 

and 

Chandler Tribble, 5517 Hayes Street, X. E., Washington, 
D. C., Defendants and Third-Party Plaintiffs 


vs. 

Charles Whitebrf.ad, 1401 Columbia Road, X. W., 
Washington, D. C., Third-Party Defendant 

Third-Party Complaint 

1. Plaintiff, Elizabeth W. Rosson, has filed against de¬ 
fendants, Henry Fuel Co., Inc. and Chandler Tribble, a 
Complaint, a copy of which is annexed hereto and marked 
Exhibit “B”. 

2. The defendants aver that the collision referred to in 
the Complaint herein between the vehicles operated by 
Charles Whitebread and Chandler Tribble was caused by 
the sole or concurrent negligence of the aforesaid Charles 
Whitebread in that he failed to give full time and atten¬ 
tion to the operation of his vehicle, failed to slow his 

vehicle on approaching an intersection, failed to 
11 keep his vehicle under control, operated his vehicle 
at an unreasonable, excessive and illegal rate of 
speed and was otherwise negligent and careless in vio¬ 
lating the Traffic and Motor Vehicle Regulations for the 
District of Columbia then and there in full force and effect. 


( 

Wherefore, the Defendants and Third-Party Plaintiffs, 
Henry Fuel Co., Inc. and Chandler Tribble, demand judg¬ 
ment of the Third-Party Defendant, Charles Whitebread, 
for all sums which may be adjudged against these de¬ 
fendants in favor of the Plaintiff, Elizabeth W. Rosson, or 
for a contribution of a prorata share thereof. 

Macleay, Lynch & Macdonald 
By Hugh Lynch, Jr. 

C. E. Channing, Jr. 

Attorneys for Defendants and 
Tliird-Party Plaintiffs, Henry 
Fuel Co., Inc. and Chandler 
Tribble 

1625 K Street, N. W. 

Washington, D. C. 


13 Filed June 7, 1955 

Motion of Third-Party Defendant to Dismiss 

Comes now the third-party defendant, Charles 'White- 
bread, by his attorneys, and moves the court to dismiss the 
third-party complaint filed against him for contribution, 
and for reason therefor says that the plaintiff has exe¬ 
cuted and delivered to the third-party defendant a valid 
release, a copy of which is attached hereto, and made a 
part hereof as Exhibit A, and, hence, the third-party de¬ 
fendant is not a person who could be held jointly liable 
with the defendants to the plaintiff. 

Hogan & Hartson 
By Paul R. Connolly 

810 Colorado Building 
Washington 5, D. C. 

Attorneys for Tliird-Party 
Defendant. 
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15 Filed June 7, 1955 

Exhibit A 

RELEASE OF ONE TORTFEASOR ONLY 
Know All Men by These Presents: 

That I, Elizabeth W. Rosson, of 2909 King: Street, Alex¬ 
andria, Virginia, being of sound mind and full age, on be¬ 
half of myself, my heirs, next, of kin, administrators, exec¬ 
utors and assigns, for the sole consideration of the sum 
of Five Hundred Dollars ($500.00) to me in hand paid by 
Dr. Charles Whitebread, the receipt of which is hereby 
acknowledged, do hereby release, remise, discharge and 
acquit the said Dr. Charles Whitebread, his executors or 
administrators, from all claims and demands, actions and 
causes of action, damages, costs, loss of service, expenses 
and compensation, on account of, or in any way of growing 
out of an automobile accident which occurred on November 
25, 1954, at 50th and Washington Place, N.E., Washington, 
D.C., and I do further hereby for myself, my heirs, exec¬ 
utors, administrators and assigns, covenant with said Dr. 
Charles Whitebread to indemnify and save harmless the 
said Dr. Charles Whitebread from all claims and demands 
for damages and costs or other monies on account of or 
in any way growing out of said accident or its results. 

It is intended that this be a full release as to Dr. Charles 
Whitebread, his executors or administrators, and to no 
one else. I hereby expressly reserve all my rights to pro¬ 
ceed against any other person, corporation or organization 
which may be solely, jointly or concurrently liable for the 
aforesaid automobile accident. I have not expressed, nor 
do I intend to express by my execution of this instrument, 
the intention that the consideration received for this in¬ 
strument is in full satisfaction of my injuries or damages, 
or that it represents any proportionate contribution there¬ 
to. It is intended merely to act as a complete discharge 
to Dr. Charles Whitebread from a liability claimed and 
denied and to avoid litigation. 
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16 In Witness Whereof I have hereto set my hand 
and affixed my seal this 21st day of May, A.D. 1955. 

Elizabeth W. Rosson (Seal) 
Elizabeth W. Rosson 

Witnesseth: 

Frances D. Hafford (Mrs. I. M.) 2915 King St. Alex., Va. 
Jima B. Rosson (Mrs. John W.) 2905 King St. Alexandria, 
Va. 


21 Filed July 28, 1955 

Order 

This cause came on to be heard upon the motion of the 
third-party defendant, Charles Whitebread, to dismiss the 
third-party complaint filed against him by defendants 
Henry Fuel Co., Inc. and Chandler Tribble for contribu¬ 
tion, upon the ground that plaintiff, Elizabeth W. Rosson, 
for a valuable consideration had released him from lia¬ 
bility, and upon consideration of the same and being of 
the opinion that there is no just cause for delay in entry 
of final judgment of dismissal, it is by the Court this 28 
day of July, 1955, 

Ordered that: 

(1) the motion to dismiss the third-party complaint be, 
and hereby is, granted; 

(2) the clerk is hereby directed to enter final judgment 
of dismissal of the third-party complaint filed herein 
against Charles Whitebread. 

Edward A. Tamm 
Judge 
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22 Filed August 23, 1955 

Notice of Appeal 


Notice is hereby given this 23rd day of August, 1955, 
that Henry Fuel Co., Inc. and Chandler Tribble hereby 
appeal to the United States Court of Appeals for the 
District of Columbia from the judgment of this Court en¬ 
tered on the 28th day of July, 1955 in favor of Charles 
Whitebread against said Henry Fuel Co., Inc. and Chandler 
Tribble. 


Hugh Lynch, Jr. 

Attorney for Henry Fuel Co., 
Inc. and Chandler Tribble. 
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QUESTIONS PRESENTED 

1. Is the order complained of an appealable order within 
the meaning of Title 28 U.S.C. § 1291, 1292? 

2. Did the trial court properly grant the motion to dis¬ 
miss the third-party complaint when it appeared that the 
plaintiff had executed a valid release in favor of the pro¬ 
posed third-party defendant? 
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IN THE 

United States Court of Appeals 

For the District of Columbia Circuit 


No. 12,922 


HENRY FUEL COMPANY INC., a corporation, et al., 

Appellants, 

v. 

CHARLES WHITEBREAD, Appellee . 


Appeal from the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF CASE 

Elizabeth W. Rosson allegedly sustained personal in¬ 
juries while riding as a guest in a northbound automobile 
owned and operated by Charles Whitebread which was in 
collision with an eastbound truck owned by appellant Henry 
Fuel Co., Inc., and operated by its employee, Chandler 
Tribble, on November 25, 1954. The collision occurred 


within the intersection of 50th Street and Washington 
Place, N. E., in the District of Columbia. (J. A. 1). 

The instant action was commenced on April 5, 1955, with 
the filing of a complaint by Elizabeth W. Rosson against 
Henry Fuel Company, and its employee, Chandler Tribble. 
The complaint charged the defendants with negligence in 
the following terms: 

. . did then and there fail and neglect to keep 
the same [truck] under proper control, and by means 
and in consequence of said neglect, said motor vehicle 
of the defendants ran into, collided with and struck 
upon and against the left side of the automobile in 
which plaintiff was riding . . .” (J.A. 1). 

Thereafter, on April 25, 1955, the original defendants filed 
a motion for leave to implead Charles Whitebread as a 
third-party defendant. (J. A. 3). The third-party com¬ 
plaint (J.A. 6) and the answer of Henry Fuel Company 
and Chandler Tribble (J.A. 4) were filed on May 3, 1955. 

On May 21, 1955, plaintiff Elizabeth W. Rosson executed 
a “Release of One Tortfeasor Only” in favor of Dr. 
Charles Whitebread. The instrument was executed under 
seal and was given in consideration of the payment of Five 
Hundred Dollars ($500.). (J.A. 8). 

The motion of third-party defendant Charles White- 
bread to dismiss (J.A. 7) was granted by order of the court 
dated July 28, 1955. (J.A. 9). This appeal followed. 

(J.A. 10). ‘ 

SUMMARY OF ARGUMENT 

Appellants’ contentions are unrealistic. The mere fact 
that this jurisdiction recognizes a right to contribution 
does not mean that valid releases are not to be given 
finality in discharge of all liability, direct or indirect. This 
Court has ruled that settlements made by one of several 
tortfeasors should be given finality in McKenna v. Austin. 
Public policy requires that result. 
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Appellants * view is not supported by the New York Con¬ 
tribution Act or the cases applying it. The New York 
authorities cited by appellant have been overruled. Ap¬ 
pellants’ view is not supported by the Uniform Contribu¬ 
tion Among Tortfeasors Act and is opposed by reason and 
the reported cases. 

For the most part, appellants’ fears are anticipatory. 
The problem will not be squarely presented until the final 
disposition of the case. For that reason, the order com¬ 
plained of is not appealable. 

ARGUMENT 

A. The Order Is Not Such a "Final Decision" as to 

be Appealable 

Although the trial court complied with the provisions 
of Rule 54(b), Federal Rules of Civil Procedure, and 
signed what purported to be a final order (J.A. 9), there 
is a serious question with respect to its appealability. 

The claim dismissed sought relief by way of contribu¬ 
tion. Such a claim is derivative in nature and at best is 
inchoate until judgment. No right finally accrues upon 
a claim for contribution until one tortfeasor has paid a 
disproportionate share of a recovery either in satisfaction 
of a judgment or in settlement. The order then is not 
a “final decision” upon a claim wholly separate and dis¬ 
tinct from that asserted by the plaintiff and is therefore 
not appealable. Gold Seal Co. v. Weeks, 93 U. S. App. 
D. C. 249, 209 F. 2d 802 (1954). Leonidakis v. International 
Telecoin Cory., 208 F. 2d 934 (2d Cir. 1953); Pabellon 
v. Grace Line, 191 F. 2d 169 (2d Cir. 1951) cert. den. 342 
U. S. 893. 

The trial court’s certification under Rule 54(b) is not 
conclusive. This court has the right and the responsibility 
to determine its own jurisdiction. Flegenheimer v. General 
Mills, 191 F. 2d 237 (2d Cir. 1951). 
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The situation is distinguishable from that presented in 
Capitol Transit Company v. District of Columbia, 225 F. 
2d 3S (D.C. Cir. 1955) because there the trial court found 
that the third-party defendant was not subject to suit 
under any circumstances. No question was presented 
which depended, for its ultimate solution, upon the final 
outcome of the primary action. In the instant case the 
rights of appellants, if any, can best be determined after 
final judgment. If the litigation should result in a judg¬ 
ment in favor of appellants or in favor of Elizabeth Rosson 
for less than One Thousand Dollars, appellants’ as¬ 
serted rights will not have been adversely affected by the 
granting of the motion to dismiss. If the litigation results 
in a verdict and judgment against appellants in excess 
of One Thousand Dollars, an appeal at that time will 
serve to protect appellants’ interests. A ruling by this 
Court at this time will adjudicate nothing except the 
validitv vel non of an asserted right which is contingent 
and inchoate. 

B. The Release Must be Given Effect to Relieve Charles 

Whitebread From All Liability Both Direct and Indirect 

The amicable adjustment of differences and the settle¬ 
ment of disputed claims has always been favored in the 
law. Public policy and the conservation of judicial time 
and expense demand that the finality of settlement be 
zealously guarded. The right to buy one’s peace without 
demanding decision with respect to liability vel non is as 
important and as fundamental as any concept known to 
the law. Cline v. Cline, 92 U. S. App. D. C. 281, 205 F. 2d 
870 (1953); Moulding v. Louisville and N. R. Co., 168 F. 
2d 8S0 (7th Cir. 1948); Birbalas v. Cuneo Printing In¬ 
dustries, 140 F. 2d 826 (7tli Cir. 1944); Clark v. Barlow, 
74 U. S. App. D. C. 328, 122 F. 2d 337 (1941); McMahon 
v. Matthews, 48 App. D. C. 303 (1919). 

Appellants’ attempt to convey the impression that the 
release herein involved was collusively entered into or 


i 
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that it was the product of fraud or undue influence. Such 
an attack is not warranted either by the record in this 
cause or by the issues as framed in the trial court. The 
release was executed under seal and must be taken as 
binding upon the parties thereto. Cairo, etc . Railroad v. 
United States, 267 U. S. 350 (1925). Appellants, in anti¬ 
cipation of an adverse verdict and judgment, appeal from 
the order dismissing the third-party complaint and thus 
join issue, at this stage of the proceeding, with the third- 
party defendant while the plaintiff, whose rights may be 
affected by a decision, is not even a party to the appeal. 

The right appellants attempted to assert was not recog¬ 
nized at common law. Zaccari v. United States, 130 F. 
Supp. 50 (D. Md. 1955); Buckner v. Foster, 105 F. Supp. 
279 (E. D. Mich. 1952). 

The right of contribution has now been recognized by 
statute in many jurisdictions and by judicial decision in 
the District of Columbia. George's Radio Inc . v. Capital 
Transit Co., 75 U. S. App. D. C. 187, 126 F. 2d 219 (1942), 
Knell v. Feltman, 85 U. S. App. D. C. 22, 174 F. 2d 662 
(1949). The nature of the right recognized in other juris¬ 
dictions is defined by the terms of enacting statutes, how¬ 
ever, the determination of the exact nature of the right in 
this jurisdiction must await the development of case law 
since Congress has not seen fit to enact the Uniform Con¬ 
tribution Among Tortfeasors Act for the District of Co¬ 
lumbia. However, there can be no question but that the 
right existing depends upon the finding of common liability 
or that the right is derivative in nature. Because of its 
contingent and inchoate nature, it may be defeated in 
many instances. LoBue v. United States, 188 F. 2d 800 
(2d Cir. 1951); Baird v. McShain Inc., 108 F. Supp. 553 
(D. C. 1952); Yellow Cab Co. v. Dreslin, 86 U. S. App. D. C. 
327,181 F. 2d 626 (1950 ); C & L Rural Electr. Coop. Corp. 
v. Kincaid , 221 Ark. 450, 256 S. W. 2d 337 (1953); Fergu¬ 
son v. Davis, — Del. Super. —, 102 A. 2 707 (1954); Lutz 
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v. Boltz, — Del. Super. —, 100 A. 2d 647 (1954). In the 
LoBue case, the plaintiff’s employer was released from 
further liability by virtue of payments made pursuant to 
the employees compensation statute. Once released there 
ceased to exist that common liability to the plaintiff which 
is a prerequisite to the right of contribution and it could 
not be maintained. The settlement accomplished by one 
tortfeasor in Fleck v. Marzano , 108 F. Supp. 556 (M. D. 
Pa. 1952) which extinguished common liability was held to 
preclude the assertion of a claim for contribution by non¬ 
settling tortfeasors. 

This Court in McKenna v. Austin, 77 U. S. App. D. C. 
278. 134 F. 2d 659 (1943) anticipated the problems which 
would arise with respect to possible conflicts between rights 
of compromise on one hand and contribution on the other, 
and suggested various alternative solutions. The discus¬ 
sion was dictum because the issue was not directlv raised. 
The language was advisory. One feature of the McKenna 
opinion which was not merely advisory was the declara¬ 
tion of the public policy in favor of finality of settlement. 
At page 234 the Court stated: 

“Independents compromise must be given effect to 
relieve it from all liability, whether to plaintiff directly 
or indirectly through contribution otherwise persons 
in similar position will not be likely to make com¬ 
promises.” 

* * • 

“We agree, for the reasons already stated, that the 
settlement should be final, both to forestall further re¬ 
covery by the injured person and to preclude contri¬ 
bution.” 


The effect of the release pleaded in that case was an issue 
directly presented and the Court’s ruling thereon must be 
held to be controlling. 


In an effort to overcome the effect of this Court’s opinion 
in McKenna, 1 appellants rely upon the New York contri¬ 
bution statutes, the opinions applying that statute, and 
the Uniform Contribution Among Tortfeasors Act. 

In that connection, appellants rely upon Blauvelt v. 
Nyack, 141 Misc. 730, 252 N. Y. S. 746 (1931); LaLone v. 
Carlin. 139 Misc. 553, 247 N. Y. S. 665 (1931): and Dee v. 
Spencer. 233 App. Div. 217, 251 N. Y. S. 311 (1931). The 
comparative antiquity of these opinions renders them 
suspect and careful analysis demonstrates (1) that they 
have been overruled and (2) that the propositions therein 
stated have been rejected by more recent opinions. 
Piratensky v. Wallach , 162 Misc. 749, 295 N. Y. S. 581 
(1935); Mongiovi v. Olna Realty Corp.. 170 Misc. 403, 10 
X. Y. S. 2d 528 (1939); Employer's Liability Assur. Corp. 
v. Post d McCord. 286 N. Y. 254, 36 N. E. 2d 135 (1941); 
Monteverde v. French Realty Corp.. 190 Misc. 304, 75 
N. Y. S. 2d 69 (1947); Lo Cicero v. Continental Baking Co., 
13 F. R. D. 243 (E. D. X. Y. 1952); Nieman-Marcus Co. v. 
Lait. 14 F. R. D. 159 (S. D. X. Y. 1953). 

In Piratensky. supra, wherein the plaintiff sued Wolfsy 
and Wallach and then settled prior to judgment with 
Wolfsv, the court pointed out that the New York statute 
provides that the right of contribution granted therein 
arises only if and when a joint money judgment is obtained 
against two or more tortfeasors and stated at page 583: 

“It seems to me that it still remains within the com¬ 
plete control of a plaintiff to join or not to join joint 
tortfeasors, and, after joinder, to discontinue or settle 
with any of them, at any stage of the proceedings, 
without consulting other joint tort-feasors The rights 
of joint tortfeasors as against each other, do not arise 
until the entry of judgment against them, and the pay¬ 
ment thereof. Sections 193, subd. 2, and 211-a, Civil 

l The validity of the McKenna decision is certain respects was directly 
raised in Neri v. Capital Transit Company. No. 12,1S1 which this Court en 
banc affirmed by an equally divided court without report in 1955. 
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Practice Act, have not changed the law, in that re¬ 
spect.” 

In Nieman-Marciis Co. v. La it, supra, the court approved 
Piratensky and observed that Dee, Blauvelt and LaLone 
had been overruled. 

Appellants' reliance upon the Uniform Act is likewise 
misplaced for that Act provides that a release does not re¬ 
lieve the settlor from liability for contribution “. . . unless 
the release is given before the right to secure a money 
judgment for contribution has accrued . . .”. (Emphasis 
supplied.) If the release is given prior to that time, it 
operates as a complete discharge from liability direct or 
indirect. Buckner v. Foster, 105 F. Supp. 279 (E. D. Mich. 
1952); Flenner v. Southwest Missouri R. Co., 221 Mo. App. 
160, 290 S. TV. 7S (1927): Cunningham v. Franke, — Mo. 
App. —, 18 S. TV. 2d 106 (1929): Noma Elect. Corp. v. 
Fidelity and Deposit Co., 201 Md. 407, 94 A. 2d 277 (1953). 

The only question directly raised by this appeal is 
whether the settling tortfeasor is entitled to complete dis¬ 
charge. Whether pro tanto discharge or some other 
formula will be used to adjudicate the claim of plaintiff 
against the remaining tortfeasor is of no concern to appel¬ 
lee and plaintiff is not present to contend with appellants 
over the disposition of the remaining claim. 

It is submitted that both the authorities and the public 
policy which favors the amicable adjustment of disputed 
claims require that a plaintiff be entitled to control his own 
case until the time of judgment so that settlements may be 
given that degree of finality to which they are entitled. 
Flenner v. Southwest Missouri R. Co., supra; Buckner v. 
Foster, supra; Piratensky v. Wallach, supra; Noma Electr. 
Corp. v. Fidelity & Deposit Co., supra; Fleck v. Marzanc, 
supra. 
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In Flenner, 290 S. W. 78, the Court stated at page 79: 

“By its own language it applies only to * defendants 
in a judgment’. That means that it does not apply in 
any case in which a judgment goes against one and in 
favor of another defendant. (Citations omitted). 

Until after judgment, the plaintiff could control his 
own case, and could dismiss as to either party at any 
time and proceed against the other without encroach¬ 
ing upon the right of either.” 

The rule contended for by appellants would effectively 
stifle compromise for no tortfeasor would pay an amount 
to be relieved of liability if the liability were not to be 
extinguished. If the plaintiff were to fail in the prosecu¬ 
tion of his claim he would have paid for naught. If the 
plaintiffs were extremely successful he would still have 
to pay one half the judgment. This would make his bargain 
one without purpose and would require him to wait for 
trial unless he could convince his co-tortfeasors to settle 
upon terms which he considered to be fair. 

At the conclusion of the case the court may apply a 
formula such as found in McKenna v. Austin, supra; 
Maryland Lumber Co. v. White, 205 Md. 180, 107 A. 2d 
73 (1954); or Husky Refining Co. v. Barnes, 119 F. 2d 715 
(9th Cir. 1941) However, such application will not affect 
the complete discharge which appellee has obtained by 
the purchase of his peace. 

CONCLUSION 

The consideration of the questions raised in this appeal 
at this time is premature. The order is not of the degree 
of finality which is required for the exercise of this Court’s 
jurisdiction. 

Appellee’s discharge, by virtue of the release executed 
in his favor, is complete with respect to all claims direct 
or indirect. Public policy requires that finality be given 
to settlements. The New York authorities relied upon by 
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appellants have been overruled. Appellants’ contentions 
are impractical and their application would effectively stifle 
compromise. 

The trial court’s action was based upon this court’s pro¬ 
nouncements in McKenna v. Austin , and was consistent 
with reason and with the applicable authorities and there¬ 
fore should be sustained. 

Respectfully submitted, 

Paul R. Connolly 
John P. Arness 
Attorneys for Appellee 
810 Colorado Building 
Washington, D. C. 

Hogan & Hartson 
Of Counsel. 
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IN THE 


United States Court of Appeals 

For the District of Columbia Circuit 


No. 12,922 


Henry Fuel Company*, Inc., a corporation, et al., 

Appellants, 

v. 

Charles Whitebread, Appellee . 


PETITION OF APPELLEE FOR REHEARING BY THE 
COURT EN BANC OR IN THE ALTERNATIVE BY THE 
DECIDING PANEL 


To the Honorable Chief Judge and Judges of the 
United States Court of Appeals for the District 
of Columbia Circuit: 

The appellee, through its attorneys, hereby petitions 
and moves the Court: (1) to order a rehearing by the 
Court en bamc, or (2) to order a rehearing by the panel 
which heard and decided this case and for reasons there¬ 
for says as follows: 

1. The Court’s decision of July 19, 1956, adversely 
affects the disposition of cases on the Civil Jury 
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Docket of the District Court, greatly increasing the 
work load of that Court and materially affecting its 
ability to terminate litigation without trial. This is so 
because the Court's opinion forecloses the possibility 
of settlement in numerous personal injury cases 
involving co-defendants. 

2. The Court’s opinion changes, impliedly but in¬ 
evitably, settled law in this jurisdiction relating to the 
finality of settlements and the origin of the right to 
contribution. 

3. The Court’s opinion lacks clarity, fails to decide 
the issues posed, and raises more questions that it 
answers. It remands a case to the lower Court for 

i trial without providing adequate guideposts to either 
the trial judge or the parties to enable them to 
intelligently conduct the future course of this litigation. 

The Effect Upon the Disposition of Cases in the District Court 

By far the greatest number of civil jury cases pending 
in the District Court grow out of automobile accidents. 
Usually two vehicles collide with one another, and more 
often than not, a passenger is injured in one or the other 
vehicle. This produces a suit against alleged joint or 
concurrent tortfeasors. 

Industrial accidents usually involve a general contractor 
and/or subcontractors. Injuries from the use of real 
property frequently involves lessors and lessees. Both 
situations provide plaintiffs "with two or more defendants. 

The settlement of these cases is now foreclosed by the 
opinion of this Court, unless, in the rare situation, 
co-defendants conclude to share a settlement, agreeing 
upon the amount and their proportionate contribution. 
The possibility of this happy event occurring with any 
frequency is illusory. More often than not there are 
differences between co-defendants as to each’s liability, 


j 
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as to the total amount of a proper settlement and as to the 
proportionate share each should pay. 

Formerly, one could buy his peace with the plaintiff and 
be freed from claims for contribution as well. A partial 
settlement with a plaintiff was frequently a weapon to 
force an intransigent co-defendant into settlement lest he 
be left to defend the case alone. 

Now all this is changed. A single defendant dare not 
settle because he does not gain his peace. He may have to 
pay more later by way of contribution. Under this Court’s 
opinion he will still have to incur the expense and suffer 
the travail of a law suit. With the reasons for settlement 
removed, there will be no settlements in cases involving 
multiple defendants. Yet the law has, until now, encouraged 
settlements and extended finality to them. The District 
Court has hoped to expedite its calendar by assigning a 
Judge to the sole duty of holding settlement conferences. 
This Court was formerly committed to favoring com¬ 
promise. One of the reasons for overruling Kaploivitz v. 
Kay, 63 App. D.C. 178, 70 F. 2d 782 (1934), was “to avoid 
its stifling effect upon compromise and settlement.” 
McKenna v. Austin, 77 U.S. App. D.C. 22S, 234, 134 F. 2d 
659, 665 (1943). The finality of compromise was never 
in doubt in McKenna v. Austin. The Court said: 

“Independent’s compromise must be given effect to 
relieve it from all liability, whether to plaintiff directly 
or indirectly through contribution; otherwise persons 
in similar position will not be likely to make com¬ 
promises.” 77 U.S. App. D.C. at page 234. 

And again, the Court said: 

“We agree, for the reasons already stated, that the 
settlement should be final, both to forestall further 
recovery by the injured person and to preclude con¬ 
tribution.” 
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The dicta of McKenna v. Austin, supra, concerned only 
the manner in which the non-settlor was to be treated. 
The fate of the settlor was determined and for thirteen 
years settlement negotiations have been conducted upon 
the premise that the settling tortfeasor is not liable for 
contribution. This Court has now decided to change the 
fate of the settlor. But in what manner is not clear. 
The settlor is ordered to go to trial. All else is left 
unspoken. The trial court and the parties are left to pick 
and choose among many alternatives. The parties return 
to the trial court only with the certainty that they will 
return here. One fact remains clear. Peace has not been 
purchased. The bar is not so impractical that a similar 
fate will be dared. The inevitable consequence is to stop 
settlements in those cases involving joint or concurrent 
tortfeasors. 

The Court's Opinion Impliedly But Inevitably Overturns Set¬ 
tled Law on the Finality of Settlements and the Origin of 
the Right to Contribution 

It is now the recognized practice of this Court not to 
overturn settled law of fairly recent vintage without 
sitting en banc. The Court’s opinion does not expressly 
do so but the inevitable effect of its opinion is to overrule 
McKenna v. Austin, supra, and Dreslin v. Yellow Cab Co., 
86 U.S. App. D.C. 327, 181 F. 2d 626 (1950). 

The two quoted excerpts from McKenna v. Austin, 
supra, clearly hold that finality should be accorded settle¬ 
ments, not only with respect to a further claim by the 
plaintiff but also with respect to indirect claims by way 
of contribution. This language is not dicta. It was 
necessary to a decision of McKenna for the right of con¬ 
tribution was raised as a reason for upholding Kaplowitz 
v. Kay, supra. 

This C'ourt now holds that only a direct action is barred, 
a right to contribution remains. McKenna is thus over- 
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ruled. Dreslin v. Yellow Cab Co., supra, is also overruled, 
although that case is never mentioned in the Court’s 
opinion of July 19, 1956. In Dreslin, a wife sued the cab 
company for injuries received while a passenger in a car 
driven by her husband. The cab company claimed contri¬ 
bution from the husband. This Court held that the cab 
company was not entitled to contribution saying: 

“The right of contribution arises out of a common 
liabilitv. The rule ‘hinges on the doctrine that general 
principles of justice require that in the case of a 
common obligation, the discharge of it by one of the 
obligors without proportionate payment from the 
other, gives the latter an advantage to which he is 
not equitable entitled.’ George’s Radio, Inc. v. Capital 
Transit Company, 1942, 75 IT.S. App. D.C. 187, 189, 
126 F. 2d 219, 221. Contribution, then, depends upon 
joint liability. An injured party plaintiff in the suit 
from which a right of contribution develops must have 
had a cause of action against the party from whom 
contribution is sought. Here there was no liability by 
Dreslin to his wife,—no right to action against him 
a.nd the cab company, hence nothing to which a right 
of contribution would attach.” (Emphasis added) 

Contribution has always proceeded upon the basis of 
joint liability. It is for this reason that contribution has 
been denied against an employer who is impleaded by a 
third party who has been sued by an employee. The 
exclusive liability provisions of compensation acts are a 
bar to the imposition of joint liability. See American 
Mutual Liability Insurance Co. v. Matthews, 2 Cir., 1950, 
182 F. 2d 322; LoBue v. United States, 2 Cir., 1950, 188 
F. 2d 800. The original defendant cannot be made a 
“conduit” for the recovery of damages by an employee 
against his employer in violation of the compensation law. 
LoBue v. United States, supra. 

If the Court’s opinion in this case stands, appellant is 
made a “conduit” for the recovery of damages by the 
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plaintiff against the appellee in excess, perhaps, of the 
amount paid in settlement. 

If Dreslin still states the law, contribution cannot be 
obtained from the appellee. There is no possibility of 
Henry Fuel Co. and IVhitebread being held jointly liable 
to the plaintiff. An unquestionably valid release is a bar 
to the imposition of liability upon Whitebread. Since there 
can be no joint liability, there is “nothing to which a right 
of contribution could attach.” Dreslin v. Yellow Cab Co., 
supra. 

The Court’s opinion, however, holds otherwise. 
Apparently contribution, hke damages for loss of con¬ 
sortium, is to be a “separate and independent” cause of 
action not dependent upon joint liability. See Smither 
and Co. v. Coles, Xo. 12,804, in which this Court has 
recently ordered re-argument en banc during the October 
1956 Term. This is the inevitable result. Yet one wonders 
if the Court appreciates the Pandora’s box it has opened. 

The Court's Opinion Lacks Clarity and Fails to Furnish the 
Trial Court or the Parties With Sufficient Guideposts for 
the Future Conduct of the Litigation 

Prior to this Court’s opinion it was clear that a settle¬ 
ment concluded between one defendant and the plaintiff 
should be accorded finality, even as to claims for con¬ 
tribution. The issue which was reserved in McKenna, v. 
Austin was limited to the manner in which the right of 
contribution could be made effective between the plaintiff 
and a non-settlor. Since the resolution of that problem 
in this case had to await the result of the trial between the 
plaintiff and the appellants, the appellee contended that 
the appeal was premature because until the judgment 
stage was reached it could not be said that the appellants 
were hurt. Instead of dismissing the appeal, this Court 
has decided the case, reversed and remanded. The Court, 
however, has given no intimation as to how the many 
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problems which will confront the trial court and the 
parties should he resolved. 

The Court’s opinion of July 19, 1956, raises many more 
problems than it answers. It held that McKerma v. Austin 
“may profitably be reexamined”. The opinion refers to 
many contingencies and “leave[s] such matters to be 
treated bv the trial court within the framework of the 
issues to be submitted”. It is not clear what those issues 
will be. All that is clear is that the appellee must undergo 
a trial. Neither the District Court nor the parties are 
furnished any guideposts as to how the many contingencies 
are to be dealt with. 

A discussion of some of the problems which will occur 
at a subsequent trial should be sufficient to point out how 
far the Court’s opinion is lacking in clarity and how 
difficult the future charted by the Court has become. 

Presumably, the plaintiff should not be permitted to 
prove appellee’s liability to her because the release is a 
bar. Yet Rule 14(a) F.R.C.P., provides that a third-party 
defendant may “assert against the plaintiff any defenses 
which the third-party plaintiff has to the plaintiff’s 
claim”. May the appellee prove, if he can, that the 
plaintiff was contributory negligent? If so, it will be 
unseemly to permit the appellee to attack the plaintiff 
without according the plaintiff an equal right. 

May the appellee be heard to question the amount of 
damages and the extent of the plaintiff’s injuries? The 
settlement should have concluded that dispute, yet, the 
amount of the plaintiff’s recovery will determine the 
extent of the appellants’ claim for contribution. 

May the third-party defendant avail himself of the 
discovery rules against the plaintiff? Is the fact that the 
third-party defendant has settled with the plaintiff to be 
shown to the jury? If so, it will make the third-party 
defendant’s joint liability a foregone conclusion. For 
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similar reasons it has always been held improper to show 
that a defendant has settled with one of several common 
claimants. Hawthorne v. Eckerson Co., 2 Cir., 1935, 77 
F. 2d 844, 847. However, if the settlement is not shown, 
how will the jury understand why the plaintiff presses 
no claim against the appellee? 

It is inevitable that the appellee must resist fully the 
plaintiff's case. The settlement, however, was intended 
by the parties to avoid litigation between them. The 
strategy would seem to call for the appellee to render 
every possible assistance to the appellants to insure that 
the latter are exculpated. This could, in an appropriate 
situation, go to the extreme of a settlor confessing full 
liability and assuming full blame. Collusion is just as 
much to be feared between defendants as between the 
plaintiff and one defendant, a possibility which the Court 
is apparently striving so hard to avoid. 

Is the issue of appellee’s joint liability to be submitted 
to the jury? May the release be shown in bar of a finding 
of joint liability? If the release is shown, may the amount 
of the settlement and its terms be disclosed? If the verdict 
is for $1,000.00, is a credit to be allowed for the $500.00 
already paid the plaintiff, or is appellant to have con¬ 
tribution for one-half of $1,000.00 which would give the 
plaintiff a total recovery of $1,500.00 and cause the settlor 
to thereby pay two-thirds of it? If the verdict is for 
less than $1,000.00, is appellant entitled to contribution 
on that amount or is a credit to be applied? What should 
be the extent of the credit? May, in the event of the 
recovery of less than $1,000.00, the appellee recover from 
appellant the difference betwen one-half the verdict and 
$500.00? 

If the verdict is for more than twice the settlement, is 
the verdict to be credited one-half or by $500.00, or is con¬ 
tribution to be allowed for a full half of the verdict which 



would compel the appellee to pay more than one-half of 
the plaintiff’s total compensation? 

There are practical problems, of which the Court may 
have been unaware, which are complicated by the Court’s 
opinion. Supposing, as is often the case, one defendant 
wishes to settle but the other is intransigent for one of 
many reasons. The defendant desirous of settling cannot 
buy his peace, but must suffer the consequence of the 
other’s obstinacy whether based upon lack of appreciation 
of the risks involved or mere “cussedness”. The plaintiff 
may have a good case and be entitled to compensation. 
The delay involved in waiting for trial may be a real 
hardship, but this Court’s opinion puts a premium upon 
reluctance to settle, obduracy, or whatever term is used to 
describe it. No one can now safely proceed until the most 
reluctant is willing. 

There are many reasons which may prompt a willingness 
to settle with one defendant to the axclusion of the other. 
The lack of financial responsibility of one defendant or the 
doubtful liability of that same defendant may prompt the 
plaintiff to take less than a proportionate share from 
such a defendant. On the other hand, a financially 
responsible defendant may be willing to pay handsomely 
for his peace and be unwilling to take the risks that an 
irresponsible defendant would assume. Settlements 
prompted by these considerations can no longer be safely 
made. The failure of this Court to appreciate this fact 
points to the lack of realism displayed by the opinion. 

This Court has lost sight of the fact that there are in¬ 
numerable relationships which the law should be zealous 
to protect. Many persons for family, social or business 
reasons do not wish to sue another. There are many 
instances where the favored, if he is the only tortfeasor, 
is not sued at all. If the favorite happened to be a co¬ 
defendant, before this case at least, he could be released 
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from liability. Apparently, this Court now frowns upon 
such favoritism, yet the inevitable result will be that the 
plaintiff may not proceed even against the tortfeasor who 
is a stranger for fear of exposing his friend or relative to 
liability. The law need not fear such favoritism. It is but 
a recognition of the realities of human nature. The 
relationship involved should be protected, being careful, 
however, not to impinge upon the rights of a co-defendant 
who occupies no such favored position. 

Settlements should be encouraged but to do so it is 
necessary that they be accorded finality. The problem, as 
McKenna v. Austin so aptly puts it, is to “blend the 
themes of compromise and contribution”. The problem is 
one of easy solution if the Court would adopt the position 
taken originally by the appellee. It is necessary to keep 
in mind the purpose of the doctrine of contribution. The 
doctrine was not just intended to give one defendant a 
cause of action as much as it was to assure that one of 
several non-wilful tortfeasors would not pay more than 
his pro-rata share of damages. 

The purposes of contribution can be accomplished and 
finality given to settlements if any verdict recovered by 
the plaintiff against the non-settlor is credited by one- 
half. If the plaintiff has, by virtue of a relationship, 
taken only a nominal amount from one tortfeasor, 
plaintiff pays the price of the relationship. But it is his 
choice to make such a bargain if he so desires. On the 
other hand, if the plaintiff has made a good settlement, he 
should have his bargain and one-half the verdict from the 
non-settlor as well. The non-settlor is not entitled to 
profit from that bargain. He should be pleased with his 
own sagacity in not settling for such a foolish sum. The 
settlor should be satisfied and bound by his bargain. If 
such a rule was adopted no one would be hurt against his 
will and the theories of both compromise and contribution 
would be served. 



Apparently, although the Court does not specifically 
say so, this result does not meet with its approval, for if 
it is acceptable the judgment should have been affirmed. 
If this result is still an open matter, the opinion of the 
Court should be clarified to say so, for most assuredly 
the trial court will conclude that such a solution has been 
foreclosed. 

This Court, beginning with George's Radio v. Capital 
Transit Co., 75 U.S. App. D.C. 187, 126 F. 2d 219 (1942), 
began to expound a rule of contribution for this jurdiction 
unaided by any legislation. It has proceeded well until 
now. George's Radio; Knell v. Feltman, 85 U.S. App. 
D.C. 22, 174 F. 2d 662 (1949); McKenna v. Austin, supra, 
and Dreslin v. Yellow Cab Co., supra, have fashioned a 
coherent, reconcilable doctrine. The right of contribution 
is now given an importance and a pre-eminence which it 
has not heretofore received. Two of the cases involved 
in the exposition of the doctrine are overruled. The right 
of contribution is placed above the right of settlement. 
Parties to this case are relegated to the trial court and 
are asked to plan a voyage without charts. This Court 
mentions only some of many contingencies and concludes 
by saying only “we leave such matters to be treated by the 
trial court within the framework of the issues to be 
submittedThe reader of this Court’s opinion cannot 
even be sure what the issues will now be, and certainly 
has no intimation as to how~ the problems posed by the 
opinion are to be settled. One or more further appeals 
are a certainty. The limits of the doctrine to which the 
Court is now committed are remote and uncertain. 

Either legislation is needed, or this Court should come 
to grips with the problem so that litigants might know 
their rights. To this latter end, this Court should 
reconsider its opinion en banc and at last exposit a 
doctrine which will reconcile the principles of settlement 
and contribution in cases involving joint or concurrent 
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tortfeasors. The very least that should be done is to 
clarify the opinion so as to frame the issues that the trial 
court must now decide. 


Respectfully submitted, 


Paul R. Connolly 


John P. Arness 
Attorneys for Appellee 
810 Colorado Building 
Washington 5, D. C. 


Hogan and Hartson 
Of Counsel 
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